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ABSTRACT

Already on 16 December 2019, the EU ‘Whistleblowing Directive’ (Directive (EU)
2019/1937 of 23 October 20191) came into force. It has not yet been implemented
in Germany. Nevertheless, what will change for companies and is there a concrete
need for action?

1 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri-CELEX:32019L1937 last visited 07.09.2021.
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l. SITUATION IN GERMANY

The governing parties have not yet been able to reach an agreement on the implementation of the
Whistleblowing Directive into German law. The deadline in this regard is 17 December 2021, but
whether a respective law will come into being by then is of course doubtful in view of the approaching
federal elections.

This development could give companies cause to lull themselves into a sense of security for the time
being. This would be a mistake.

Evenif a federal regulation may take some time, companies should be aware that it will come and that
the Whistleblowing Directive itself already has a direct impact on the requirements for internal corpo-
rate compliance management as of now.

Should the implementation not take place by December, Germany will be threatened with infringe-
ment proceedings. Even if Germany is not always a paragon in the timely and correct implementation
of the regulations from Brussels, it is probably not likely that the German government will allow the
situation to escalate into an open conflict with the European Union on this issue. The dispute over the
draft law revolves primarily around the details of national implementation; there is probably no funda-
mental rejection of the EU requirements by the majority.

II. UNITED NATIONS CONVENTION AGAINST CORRUPTION

Moreover, there is great international pressure to provide effective protection for whistleblowers. For
example, Germany ratified the United Nations Convention against Corruptionz in 20143 and thus com-
mitted to at least examining whistleblower protection measures. An evaluation report by the OECD
Working Group on Bribery also recommends that Germany finally introduces a national whistleblower
law. Most recently, the heads of state and government of the G20 countries in Osaka in 2019 also
spoke out in favor of comprehensive protection for whistleblowers.

Against this background, | assume with a probability bordering on certainty that the Whistleblowing
Directive will be implemented in Germany in the next legislative period at the latest. It is not unlikely
that the scope of application will not be limited to reports of violations of EU law, but will also include
violations of German law (especially criminal law violations and administrative offences). This was also
the intention of the previous draft law.

Regardless of the date of transposition into German law, the effects of the Whistleblowing Directive
itself must already be taken into account today.

2 https://www.unodc.org/pdf/crime/convention_corruption/signing/Convention-e.pdf last visited 07.09.2021.

3https://www.bgbl.de/xaver/bgbl/start.xav?startbk-Bundesanzei-
ger_BGBI&jumpTo=bgbl214s0762.pdf#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl21450762.pdf%27%5D__16297268851
49 last visited 07.09.2021.

COMPLIANCE ELLIANCE JOURNAL | VOLUME7 NUMBER?2 2021

26



CHRISTOPH KLAS | WHISTLEBLOWING - QUO VADIS?

IIl. WHAT IS THE SITUATION LIKE FOR WHISTLEBLOWERS?

Even and especially if the transposition should not take place on time, it is possible under certain cir-
cumstances to directly invoke the EU Directive as an employee both in a public authority and in a
company. In the event of a dispute over the validity of a dismissal given to a whistleblower following a
report, the whistleblower could invoke the protection rights in the EU Directive.

It should be borne in mind here that even a directive as an EU legal act with normally indirect effect (in
the so-called two-stage legislative procedure) can exceptionally have direct effect in the case. This
applies if there is a transposition deficit and the directive is se/f~-executing, i.e. its regulatory content
already follows directly from the text of the directive. German courts are bound by the effet utile prin-
ciple to interpret national law in such a way that EU law is implemented as effectively as possible.

It can therefore be assumed that the Whistleblowing Directive will also be used as a standard of inter-
pretation and assessment in corresponding court proceedings.

The EU's assessment of whistleblower cases is now evident through the Directive and thus a political
as well as legal reality. It should not be ignored.

IV. RISK FOR THE MANAGEMENT

In this context, the provision of § 130 OWIG becomes highly relevant - owners of a company also act
irregularly and can be punished with heavy fines if they intentionally or negligently fail to take super-
visory measures that are necessary to prevent violations of duties in the company that are incumbent
on the owner and the violation of which is punishable. Which supervisory and precautionary measures
should be taken or how the relevant internal company compliance management should be designed
naturally depends on the individual case, i.e. in particular on the company structure and organization
as well as the individual risk situation.

When deciding which compliance measures should be taken in a specific case in order to exclude the
company owner's liability, the Whistleblowing Directive could certainly serve as a standard of assess-
ment. In Art. 8, the Directive stipulates an obligation to set up internal reporting channels that enable
the confidential communication of information on breaches of the rules. This requirement could be
interpreted as a European minimum standard for a functioning compliance management system, re-
gardless of its implementation in Germany. In many specially regulated sectors (e.g. the financial sec-
tor), the establishment of whistleblower channels is already state of the art today. | therefore recom-
mend that all companies already make efforts to set up such an internal reporting office (possibly in
cooperation with an external service provider) in order to prevent their compliance structure from being
assessed as inadequate in possible court proceedings based on the Whistleblowing Directive as an
EU standard.

V. CONCLUSION

The Whistleblowing Directive, irrespective of its transposition into German law, calls for action and
companies should not fail to set up a whistleblowing body as provided for in the Directive. | expect
that the Whistleblowing Directive itself will have a direct influence on the assessment of internal com-
pliance structures, at least as a standard of interpretation.
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